I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BOBBI E LEE SI M, JR , : ClVIL ACTI ON
Pl aintiff, :
V.

DONALD T. VAUGHN, et al., :
Def endant s. : No. 03-CV-6379

MVEMORANDUM AND ORDER

J. M KELLY, J. MARCH , 2004
Presently before the Court are two notions styled, Mdtion
for Reconsideration and Motion to Correct the Records, filed by
pro se Plaintiff Bobbie Lee Sins, Jr. (“Plaintiff”). On Novenber
21, 2003, Plaintiff filed a Conplaint, which was di sm ssed by
this Court’s Decenber 9, 2003 Order directing the Cerk of Court
to statistically close this case for Plaintiff’s failure either
to pay the $150.00 filing fee to commence this civil action or to

submit a notion to proceed in forma pauperis.® On Decenber 30,

2003, Plaintiff filed a notion requesting that this Court
reconsi der its Decenber 9, 2003 Order, disputing the fact of non-
paynment . 2

Plaintiff’s notion for reconsideration, however, fails to

! In an effort to educated Plaintiff as to court procedure,
this Court attached a notice of filing requirenents to its
Decenber 9, 2003 Order.

2 Plaintiff avers that a relative, a Ms. Panela Johnson,
did forward the check for his filing fee to the Clerk’s Ofice on
or about Novenber 13, 2003. However, further investigation
reveal s that the Financial Manager of the Cerk’s Ofice does not
have record of receiving a filing fee for this suit as averred by
the Plaintiff.



overcone the jurisdictional hurdle set forth in the Federal and
Local Rules of Cvil Procedure requiring that notions for
reconsi deration be served and filed within 10 days of the entry
of judgment. Fed. R Cv. P. 59(e) (“Any notion to alter or
anmend a judgnent shall be filed no later than 10 days after entry
of the judgnent.”); E.D. Pa. R 7.1(g) (“Mtions for
reconsideration . . . shall be served and filed within ten (10)
days after the entry of the judgnent, order, or decree
concerned.”). As Plaintiff’s Mtion for Reconsideration, filed
on Decenber 30, 2003, was filed over ten days after the entry of
this Court’s Decenber 9, 2003 O der, Plaintiff’'s Mtion for
reconsi deration was untinely under the 10-day period prescribed
by Rule 59(e), as calculated pursuant to Rule 6(a), of the
Federal Rules of Civil Procedure.?

Plaintiff’s Mdtion for Reconsideration (Doc. No. 5) is

t herefore DI SM SSED AS UNTI MELY

3% Rule 6(a) states in pertinent part: “Wen the period of
time prescribed or allowed is |l ess than 11 days, internedi ate
Sat urdays, Sundays, and | egal holidays shall be excluded in the
conputation.” Fed. R Cv. P. 6(a). Thus, Plaintiff had until
Decenber 23, 2003 to tinely file his Mdtion for Reconsideration.

Since Plaintiff dated his Mdtion for Reconsideration on
Decenber 25, 2003, that date represents the earliest date in tine
that Plaintiff may be deenmed to have delivered his Mtion to
prison officials for delivery. Thus, the tine to file had run on
Plaintiff’s Mtion for Reconsideration even before he presented
it to prison officials, and as such, the prison nail box rul e does
not apply. See Smith v. Evans, 853 F.2d 155, 156 (3d G r. 1988)
(appl yi ng Houston v. Lack, 487 U S. 266 (1988) (considering
pri soners’ papers as filed on the date delivered to prison
officials)).




As this case is closed as of Decenmber 9, 2003, Plaintiff’s
Motion to Correct the Records (Doc. Nos. 8, 9), which also
addresses the absence of a filing fee paynent, is DI SM SSED AS
MOOT .

Since this Court did not dismss this suit with prejudice on
Decenber 9, 2003, we strongly advise Plaintiff to file a new
conplaint with the appropriate filing fee attached, so that his
clains may be properly before the Court. Any statute of
limtations applicable to Plaintiff’s clains in this matter SHALL
BE TOLLED fromthe date Plaintiff filed his Conpl aint, Novenber
21, 2003, until this date.

BY THE COURT:

JAMES MG RR KELLY, J.



